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Governing the common property resource of fish populations in international waters 
presents a significant regulatory challenge. Any action to regulate fisheries in international 
waters requires multilateral cooperation amongst a large number of countries. 
International fisheries bodies may be impeded in their regulatory efforts by international 
laws regarding the high seas. One regulatory body that has overcome some challenges is 
the Northwest Atlantic Fisheries Organization (NAFO). NAFO has had mixed success in 
achieving its mandate of ensuring sustainable extraction of fish from its regulatory area. 
This paper first discusses the economic rationale for establishing a fisheries regulator 
for international waters. The case of NAFO and the challenges it has encountered are 
explored, and the theoretical literature on the governance of common property resources 
is reviewed to make recommendations on the optimal design of regulatory bodies for 
fisheries.

Introduction
The governance of fisheries in international waters presents a significant challenge to 
regulatory bodies. International waters are not owned by any one nation and the vessels 
of any country can harvest from them. In the absence of a regulatory structure, fish 
populations in international waters may be overharvested to the point of collapse. 

Many regulatory organizations have been developed to conserve fish resources by 
limiting the size of a fishery’s harvest. One such regulatory body is the Northwest Atlantic 
Fisheries Organization (NAFO), which governs an area that includes the territorial waters 
of Canada, the U.S., France, and Denmark, as well as a large section of international 



Volume 5, Issue 1, Fall 2013

21Public Policy and Governance Review

waters. The NAFO has had mixed success in its goal of conserving the resources of 
the Northwest Atlantic. Significant legal, economic, and political barriers have hindered 
its regulatory efforts. This paper will begin by presenting a rationale for the regulation 
of international fisheries, followed by a description of the NAFO and the regulatory 
challenges it has faced. The final section of this paper will draw lessons from the 
theoretical literature on the governance of common pool resources that could be applied 
to international fisheries regulation. 

Under open market conditions, fisheries will not harvest fish at sustainable levels. 
Oceans are common pool resources, where everyone has access to the resources. Fish 
populations are rivalrous as a resource, meaning that when one person harvests fish, 
they reduce the amount of fish that can be harvested by another person. When fisheries 
are not regulated, a “tragedy of the commons” situation is likely to arise. When common 
property resources exist, the tragedy of the commons occurs if all of the users of that 
resource would harvest as much as they can until the cost of harvesting is equal to the 
benefit derived from harvesting. When all members of a community harvest at this level, 
the common property becomes severely overburdened. These unsustainable harvests 
continue until the common pool resource is completely depleted. 

The traditional solution to the problem of common pool resources is to simply assign 
property rights. If one person, rather than a whole community, owns a resource, that 
person will have an interest in maintaining the quality of that resource. They will set the 
harvest levels at a sustainable rate to ensure that the resource will be in existence for 
many more years, and take care that the costs of all negative externalities adversely 
impacting the resource are paid for. 

In the case of the fisheries, assigning private property rights is very difficult. Many fish 
populations are highly mobile, crossing many countries’ ocean boundaries during the 
course of the year. Assigning property rights to individual fish populations and monitoring 
the movement of those populations would be inefficient and prohibitively expensive 
(Libecap 2005, 546). Assigning property rights is especially difficult in international waters, 
where the ability of any one nation to regulate international waters is limited. International 
waters are governed by a series of United Nations laws, but it is often unclear how these 
laws can be enforced, making them the ultimate common-pool resource and particularly 
challenging to regulate.

In the absence of regulation, international fisheries will almost certainly be overharvested. 
Individual fishers simply do not have an incentive to harvest at a sustainable rate. If 
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a fisher chooses not to catch a fish, he forgoes present income in order to potentially 
increase future income for his entire industry. Since the fisher cannot exclude others 
from future benefits, he will assign a low value to future gains (Sweeney et al. 1974, 
182). Instead, he will catch fish at present, even if this means that he is harming the 
sustainability of his industry. On the macro scale, each nation has an incentive to harvest 
as many fish as it can once fish populations migrate into international waters. This 
prevents rival fishing nations from overharvesting when the fish are in their domestic 
waters.  

Regulation of the fishing industry could help transition the harvest to an efficient rate. 
This theoretical harvest rate is known as the maximum sustainable yield. At this rate, the 
biomass of fish will be able to regenerate the number of fish that were caught in a season. 
In the long run, the fish population will be maintained at a constant level (Clark et al. 
1979). When harvests go beyond the maximum sustainable yield, more fish are caught in 
each season than can be regenerated and the total fish population falls.  

Rationale for Regulation
Several authors present a theoretical rationale that would support regulating fisheries in 
international waters. Alfred Khan argues that a free market should be the ultimate goal 
in any economy, but that there are some instances where government intervention is 
necessary. Khan states that the role of government regulators is “generally conceived 
of as one of maintaining the institutions within whose framework the free market can 
continue to function, of enforcing, supplementing, and removing the imperfections of 
competition–not supplanting it” (Khan 1988, 2). When the free market fails to arrive 
at an optimal outcome on its own, the government may be required to intervene. The 
government should aim to impose conditions that would mimic an optimal free market 
outcome. 

In this traditional economic rationale for regulation, Khan assumes that the free market 
achieves a sub-optimal result because there is too little competition. When a firm faces 
high initial startup costs and then diminishing marginal costs as it produces goods, it may 
be a natural monopoly. In this case, the government may need to regulate the activity of 
the monopoly to ensure that quality standards are met and that prices are set at a proper 
rate (Khan 1988, 11). In the case of international fisheries, the firms engaged in harvesting 
fish are in perfect competition. There are a large number of firms in a market with no 
barriers to entry or exit. Despite the high degree of competition in international fisheries, 
the market arrives at a sub-optimal outcome. 
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Stephen Breyer extends the economic rationale for regulation beyond simply imposing a 
competitive outcome. Even in perfect competition, spillover effects, or externalities, are 
created. These are negative consequences of producing a good that are not paid for by 
either party to the transaction. Breyer argues, “The regulation of spillover costs is justified 
by the desirability of avoiding economic waste” (1982, 23). In international fisheries, the 
social cost of overfishing is higher than the market price paid for the fish that are caught. 
The traditional solution to this problem is to assign private property rights to encourage 
economic actors to internalize the costs of externalities in their transactions. In the case 
of fishing in international waters, this is impossible. There is no governing body that 
can effectively deny vessels access to international waters. In this case, government 
regulation is justified to prevent negative externalities that harm the environment and the 
economic future of the fishing industry.

Since international fisheries are already in perfect competition, there may be no true 
economic rationale for regulating the industry. According to Tony Prosser, any economic 
argument for regulation must involve governments intervening “to maximize productive 
and allocative efficiency through open markets and support for consumer choice” (2010, 
13). In the case of international fisheries, any attempt to regulate fishing firms will harm 
productivity, constrain competition and reduce consumer choice. All of these effects are in 
direct opposition to the supposed goals of regulation under the economic rationale. 

Prosser presents an alternative to the economic rationale for regulation in his social 
solidarity model. In this model, regulation takes place to ensure inclusiveness and prevent 
social fragmentation (2010, 16). This rationale is used to justify regulations that promote 
sustainable development. People may be tempted to overharvest to yield immediate 
economic gains. However, overharvesting in the present will harm the future sustainability 
of the industry. Economic actors have a tendency to irrationally discount future benefits 
(and losses) and prefer smaller immediate gains. In these cases, government action may 
be needed to bring about an outcome that serves the long-term interests of the economy 
and community.

Fisheries Regulation
There is a wide range of policy options that could theoretically be put in place to regulate 
international waters. Countries could impose quotas on their fishing industries to restrict 
catch levels. The fishing season could be restricted to limit the amount of time that 
fishers are able to harvest and to allow fish to regenerate a sustainable biomass after the 
harvesting season. Governments could also impose technology restrictions that make it 
more difficult to catch fish (Sweeney et al. 1974, 186). 
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Each of these policy options is problematic at the international level, where regulatory 
efforts for international waters will have to be negotiated between multiple state actors. 
Each country will try to set quotas at favourable levels for their domestic fishing industries. 
The ability of any country to monitor the harvests and fishing practices of other nations is 
limited by high costs. International laws limit the ability of any government body to enforce 
regulations in international waters. A regulatory body that was established to govern the 
international waters of the Northwest Atlantic Ocean encountered all of these challenges 
in attempting to carry out its mandate.

The Northwest Atlantic Fisheries Organization
The Northwest Atlantic Fisheries Organization (NAFO) is an example of a regulatory body 
created to govern fishing in international waters. The Organization’s jurisdiction covers 
a segment of the Atlantic Ocean bordered by the territorial waters of Canada, the U.S., 
France (St. Pierre and Miquelon), and Denmark (Greenland and the Faroe Islands). The 
area of the Atlantic where the NAFO has the authority to manage fishery resources is in 
the international waters bordering the Exclusive Economic Zones (EEZs) of the coastal 
states. This region is not the sovereign territory of any state. In 2011, vessels from 14 
different nations harvested fish from the NAFO’s regulatory area. 

The NAFO was founded in 1970 with the goal of achieving “the optimum utilization, 
rational management, and conservation of the fishery resources of the Convention 
Area” (NAFO 2004, v). The responsibility of the Organization extends to managing fish 
populations in the region, excluding tuna, salmon, and marlin. The NAFO consists of four 
constituent bodies: a General Council, Scientific Council, Fisheries Commission, and a 
Secretariat. The General Council is the main forum of the NAFO, where each constituent 
country can vote on NAFO decisions. The function of the Scientific Council is to conduct 
research and publish reports to advise NAFO members on optimal fisheries management 
practices. The Fisheries Commission has the responsibility of setting the nominal catch 
rate for fish species covered under the NAFO.

The NAFO’s monitoring efforts are carried out through a number of different methods. 
Each ship fishing in the NAFO regulatory area is required to be equipped with a satellite 
tracking system so that it can be reached for inspection. All ships must also have an 
independent observer on board, arranged by their flag state. This observer must write 
daily reports that give the vessel’s total catch for the day and reveal any violations (NAFO 
2013c). The NAFO does not have monitoring vessels that perform inspections in its 
regulatory area. Instead, this task is contracted out to vessels and aircraft from Canada 
and the European Union. These vessels have the authority to board any vessel in the 
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NAFO regulatory area and report back to the NAFO on any violations that they discover. 
Though it has the authority to set catch quotas for all member nations, the NAFO itself 
does not have the ability to enforce catch limits. Under the NAFO convention, its ships 
are given permission to board vessels in the regulatory area to measure and record the 
catch volume and species harvested. If the vessel is found to be in contradiction of fishery 
management regulations, the NAFO can report this to its member states. Each member 
state can then choose to take sanctioning action against the vessels that have broken the 
rules. The sanctions that are imposed must be reported to the NAFO so that they can be 
published in the Organization’s annual statement.

When a nation that is a member of the NAFO has reached its quota, it is informed by the 
Fisheries Commission that it must close its fishery within 15 days. At this point, it is up to 
the nation to close its fishery and ensure that its domestic fishing vessels do not continue 
to harvest after the mandated closing date (NAFO 2013a, 6). If a nation is found to be 
exceeding its quota, the NAFO may choose to reduce that nation’s quota in the following 
year (NAFO 2013a, 7). The NAFO is also responsible for setting the minimum allowable 
fish size to ensure that young fish are returned to the sea and only larger, older fish are 
harvested. If the NAFO monitors find that a ship is catching too many fish that are smaller 
than the minimum size requirement, that ship will be told to remain five nautical miles 
from the location of its previous catch (Ibid). The NAFO does not have the legal authority 
to take direct action to prevent a ship from exceeding its nation’s allowable catch or to 
ensure that ships are harvesting only mature fish. 

The authority to impose sanctions on vessels found to be in violation of NAFO regulations 
falls to the flag state of that vessel. Once the NAFO finds violations of its regulations, it 
reports these to member nations. In the case of serious violations, the flag state of the 
violating ship can demand that the ship go to port for a thorough inspection. The state can 
then take judicial action according to its own laws. If a nation chooses not to have a ship 
return to port and allows it to continue fishing after a violation, the NAFO’s only recourse is 
to report this action to all other member states (NAFO 2013a, 36). Those states can then 
choose to take action against the offending ships by denying them access to ports.

According to NAFO compliance reports, the organization has had trouble in carrying out 
its mandate to conserve fishery resources in the Northwest Atlantic. The NAFO has had 
particularly significant problems with its monitoring efforts. The Organization relies heavily 
on reports submitted by independent observers and by port officials to monitor catch levels 
and watch for violations. In 2006, 36% of observer reports were missing, and of those 
submitted, 73% were submitted late. 16% of Catch on Entry reports showing a vessel’s 
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catch level upon entering a port were missing, while a further 19% of port inspection 
reports were also not located (NAFO 2007, 3). 

Despite this missing monitoring information, NAFO officials made 38 citations in 
2006. The violations of NAFO rules included 17 citations for mis-recording of catches 
and six citations for using illegal gear. There was also one citation for violating quota 
requirements. The total number of citations was up in 2006 relative to the previous two 
years, despite the fact that the number of vessels active in the NAFO’s regulatory area 
had declined (NAFO 2007, 3). Missing reports and an increase in citations suggest that 
NAFO regulations have not proven to be a perfect deterrent to those wishing to overexploit 
fishery resources. The following section will consider some of the factors that have caused 
the NAFO difficulty in regulating the fisheries of the Northwest Atlantic.

Legal Ambiguity
One major problem that has caused the NAFO difficulties in regulating international waters 
is the ambiguity of international law regarding the high seas. Fishing tradition follows a 
first-come, first-served basis: “In international waters, anyone may acquire ownership of 
a fish by catching it, and no one has rights to the fish until he catches it” (Sweeney et al. 
1974, 183). International waters are not under the jurisdiction of any sovereign state and 
anyone can enter them to harvest fish. The 1982 United Nations Convention of the Law of 
the Sea (UNCLOS) tried to change this by saying that anyone fishing in an area protected 
by a regional convention should follow the regulations set out in that convention.

International laws on high seas fisheries are very unclear about whether any nation has 
the authority to enforce NAFO regulations in international waters. The UNCLOS has 
stated: “All States have the right to engage in fishing on the high seas subject to: a) their 
treaty obligations b) the rights and duties as well as the interests of coastal states” (UN 
1982, 65). The UNCLOS does not lay out the rights of each country to enforce regulations 
that protect its interests. When fish species are highly migratory, they may spend only part 
of the year within a country’s EEZ. The UNCLOS does not say whether a country has the 
authority to protect this species when it is no longer within its own EEZ.

Canada interpreted the UNCLOS to mean that it had clear authority to protect its fish 
resources in the entire NAFO regulatory area. In 1994, Canada passed the Coastal 
Fisheries Protection Act, which unilaterally gave Canadian officials authority to enforce 
NAFO regulations in international waters outside of Canada’s EEZ. The Act gave the 
Canadian Coast Guard the authority to monitor and board fishing vessels in international 
waters and to arrest anyone who was found to be violating NAFO regulations. 
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In March of 1995, the authority given by the Coastal Fisheries Protection Act was 
exercised during two high profile conflicts between Canadian Coast Guard ships and 
Spanish fishing vessels. In the first incident, the Coast Guard spotted the Spanish ship 
Estai harvesting migratory turbot just outside of Canada’s EEZ off the Grand Banks. The 
Coast Guard fired warning shots over the bow of the Estai, and then pursued it. They 
captured the ship, impounded it in a Canadian port, and arrested the captain. Two weeks 
later, Canadian authorities encountered a second Spanish ship harvesting in the same 
area, which they captured and severed its nets. Spain accused Canada of piracy and clear 
violations of international law, since both ships were outside of Canada’s EEZ and thus in 
international waters. However, the Canadian government argued that since the Spanish 
vessels were breaking NAFO regulations, the Coast Guard was within its rights to take 
disciplinary action (Faith 1996, 208). 

Jeremy Faith argues that in seizing Spanish ships in international waters, Canada was 
breaking international law (Faith 1996, 209). Even though Spanish ships were violating 
NAFO regulations (and Spain was a member of NAFO), Canada did not have the 
authority to discipline the ships outside of its own EEZ. The UNCLOS states that countries 
harvesting in international waters should seek to find an agreement on conserving fish 
populations in that area of the ocean. The convention does not state that an agreement 
was required. Therefore, even though an agreement was in place in the form of the NAFO, 
the UNCLOS does not give countries legal authority to enforce its regulations (Faith 1996, 
209). 

If Canada had not taken decisive disciplinary action to enforce NAFO regulations, the 
fish stocks under dispute would likely have been depleted. Any judicial action by Canada 
would likely be lengthy, and international courts might have ruled in favour of Spain’s 
fishing rights (Faith 1996, 214). Canada took the only action that would definitely lead to 
the effective enforcement of NAFO regulations, and had to break international laws to do 
so.

Fishing Under Flags of Convenience
A major challenge to international fisheries regulation has come in the form of ships fishing 
under flags of convenience. Traditionally, ships are registered under the same country as 
the nationality of their crew. In recent decades, a trend has developed where ships are 
registered in countries with open registries. Open registries allow any ship to be registered 
to a country, regardless of the nationality of the crew. According to estimates, up to 21.5% 
of ships worldwide are registered under open registries (DeSombre 2005, 74).
A ship has two incentives to register in a country with an open registry. The countries 
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with open registries are often also tax havens, so the taxes paid on fish harvested will 
be minimal. The main reason for joining an open registry is that a ship is not obligated 
to follow international regulations if it is registered to a country that has not ratified UN 
agreements on the high seas (DeSombre 2005, 73). The countries with the most popular 
open registries are Belize, Honduras, and Panama. Bolivia, a landlocked country, also has 
many international ships in its open registry.

Prior to 1995, ships fishing in the Northwest Atlantic that were not registered with one 
of the NAFO signatories were not obligated to follow NAFO rules or regulations. The 
rational economic choice of these ships would be to harvest as many fish as possible 
while earning a profit. This would lead them to take in harvests far in excess of NAFO 
regulations. 

The problem of fishing under flags of convenience was largely solved in the NAFO’s 
regulatory area with the 1995 UNCLOS Implementation Agreement. The Agreement stated 
that in international waters protected under a regional conservation organization, only 
ships from countries that were members of that organization were allowed to harvest fish. 
This made ships registered in open registries ineligible to harvest in the Northwest Atlantic. 

Technology
Technological advancements have created new challenges for the regulation of 
international waters. Many large factory ships operate in the world’s oceans, with the 
ability to remain at sea almost indefinitely. They can process and freeze their catch 
and offload processed fish into smaller vessels while still at sea. They can refuel at sea 
and, to some extent, be repaired at sea. This means that they have the ability to remain 
within international waters for years at a time without ever entering any country’s EEZ 
(DeSombre 2005, 74).

When a ship never leaves international waters, it cannot be disciplined if it violates fishery 
regulations. As long as the vessel never enters any coastal state’s EEZ, it will remain free 
from prosecution. There is still no legal provision for countries to enter international waters 
to enforce NAFO regulations. NAFO vessels have the authority to board and monitor any 
vessel in its regulatory area, but are not able to enforce their regulations. The NAFO relies 
on member nations to enforce regulations when a ship docks in its ports or enters its 
national waters. 
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Illegal and Unreported Catches
Illegal fishing and unreported catches present a challenge to the regulation of any fishery. 
Illegal poaching of fish may undermine conservation efforts by increasing the total harvest 
above the maximum sustainable yield. In the Northwest Atlantic, illegal fishing has been 
a significant problem. It is estimated that up to 82,000 tonnes of fish, representing a 
total value of between $20 million and $74 million, is illegally harvested each year in the 
Northwest Atlantic (Agnew et al. 2009, 2). This illegal catch accounts for 9% of the total 
harvest in the region. Illegal harvesting may be done by small, independent fishers or by 
large factory trawlers. 

When Canadian authorities arrested the Spanish vessel Estai, they found an illegal hold 
for storing undersized, unreported fish. They also found two sets of books recording their 
legal allowable catch and their actual catch, which far exceeded allowable limits (Pitcher et 
al. 2002, 321). Though illegal catch in the Northwest Atlantic has decreased substantially 
from a high in the 1990s, it remains at a level that threatens the sustainability of the 
fishery. The NAFO’s ability to cut back the illegal catch in its regulatory area is restricted 
by high monitoring costs in a large geographical area. 

Lessons from Theory on Optimal Institutional Design 
There is a large body of literature on the optimal design of regulatory structures for 
common pool resources. Nobel Prize winning economist Elinor Ostrom studied a 
large number of common pool resources that were effectively managed by micro-level 
regulatory institutions, which had been adopted by resource users themselves. Ostrom 
challenged the “tragedy of the commons” thesis by identifying common pool resources 
that were not depleted, even though there was no formal regulatory structure to protect 
them. She argued that the most effective institutions for regulating the use of common 
pool resources had a number of factors in common. According to Ostrom, “A robust 
system of governance recognizes the multi-scale aspects of natural resource governance 
as well as the presence of individual incentives and seeks to correct them” (2010, 326). 
The most effective regulatory structures are polycentric; that is, they have multiple levels 
of authority that work towards the goal of achieving the most efficient harvest rate for 
the resource. A polycentric system begins at the ground level with monitoring done by 
resource users themselves. Above this level of authority are regional bodies that carry 
out enforcement measures. Beyond the regional bodies, there may be a governing body 
that ensures standard enforcement measures between the regional authorities. In this 
decentralized system of governance, those most connected to the resource and with the 
greatest interest in its survival have the authority to monitor and protect it. 
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Polycentric systems of governance for small fisheries that are entirely within the borders 
of one country may be very simple. Polycentric systems typically grow over a very long 
period of time and are developed by resource users themselves (Hess and Ostrom 2003, 
122). A community might gather to develop a system of governance to protect a dwindling 
resource. The community will set strict rules about the maximum harvest per person and 
each member of the community will have an incentive to monitor other fishers to make 
sure they do not exceed their maximum yield. When someone is found to have violated 
the rules, the community will impose sanctions against that person. The reason for the 
success of this system is that all fishers are given an incentive to protect the collective 
interest of the community to conserve the fishery against the profit-seeking interests 
of individuals. The system has multiple levels of authority from the individual to the 
community level. This leads to a sustainable system with low enforcement costs. 

Such a community-based system of governance would be impracticable at the level of 
an international fishery. However, the structure of NAFO could be adapted to integrate 
some of the factors that make such a system successful. The base level of authority in a 
successful polycentric system should be at the level of the individual. If individual fishing 
vessels were given the authority to monitor the catch level and fishing practices of other 
vessels, this would improve compliance rates. It would allow for more frequent and less 
expensive inspections, and would encourage fishers to work towards the collective interest 
of conserving the fishery. 

To deal with the problem of individual countries pursuing their own economic interests 
by allowing vessels to get away with breaking fishery rules, the NAFO’s enforcement 
structure should be changed. Under the current system, when NAFO officials determine 
that a ship has violated its rules, the Organization reports this violation to the vessel’s flag 
nation and allows that nation to punish the offenders. In order to ensure that consistent 
efforts are taken to sanction all offenders, an NAFO body made up of delegates from each 
member nation could recommend a punishment for each individual offender. Consistent 
enforcement efforts would help to deter future violations by establishing the consequences 
of breaking NAFO rules. A governing body made up of members from all the NAFO 
nations would ensure that the collective goal of conserving the fishery is pursued 
whenever a fisher is punished. 

An alternative policy option to adopt if a polycentric governance system is impossible 
would be to extend the Exclusive Economic Zones of all coastal states to include all of the 
international waters in the NAFO’s regulatory area. Such a plan would redraw the map 
of the Northwest Atlantic by dividing up the existing international waters into territorial 
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waters for each of the coastal states. The United Nations Convention on the Law of the 
Sea established a new international standard for determining a state’s territorial waters. A 
state’s aquatic border was set at 12 nautical miles from the low water line on the nearest 
point of land, including islands and reefs (UN 1982, 27). The state’s EEZ continued 200 
miles from the low water baseline. 

The Convention took away traditional rights to fish in international waters. Previously, 
anyone was allowed to fish outside the territorial waters of a coastal state. The UNCLOS 
limited fishing rights within a 200-mile zone to only the coastal state’s nationals. A new 
convention could be convened to extend the EEZs of coastal states further, so that there 
are no international waters left in the NAFO’s regulatory area. All of the waters regulated 
by the organization would be assigned to a state and useable only by its citizens. 

An individual state may be better able to govern a common pool resource than an 
organization that includes multiple state interests. A government can impose enforcement 
measures more effectively in its own territory than a community-based governance 
regime. Compared with polycentric, community-based regimes, the state “can define and 
enforce new access and use arrangements and provide more formal mechanisms for 
arbitrating disputes” (Libecap 2005, 546). A state has the authority to create and enforce 
rules in its own territory. If one government delegates authority to a regulatory agency, it 
may have a more credible claim to enforce regulations than if its authority comes from a 
multilateral agreement. Regulating an open access resource becomes more difficult when 
the resource users are a heterogeneous group. Each user will have different goals and 
production costs, which makes finding a consensus on a policy direction more difficult 
(Ibid). By giving control of a section of international waters to one state, some of the 
heterogeneity of resource users’ interests is removed. Fishers from the same country are 
likely to have similar interests partly because they sell to the same markets. By allowing 
only fishers from one country to use a region of water, the possibility of finding a policy 
consensus on how to effectively regulate that water is increased. 

Such a policy of “privatizing” international waters would face several barriers to its 
adoption. There are multiple state members of NAFO that are not coastal states in the 
Northwest Atlantic. Cuba and South Korea are both members of NAFO, and Russia and 
the Scandinavian countries are extensive users of the NAFO Regulatory Area, despite 
the fact that none of these countries’ territorial waters border the Northwest Atlantic. By 
assigning fishing rights in international waters to coastal states, many NAFO members 
and all landlocked states would be excluded. In previous UN conferences on regulating 
international fisheries, negotiations have been extremely difficult (Mack 1995, 314). 
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Many states have been reluctant to alter customary rules regarding access to the high 
seas. Extending EEZs further into the NAFO’s regulatory area would require multilateral 
agreement by the UN. This plan is unlikely to gain enough support to pass a UN vote. 

There is mixed evidence about whether giving control of international waters to individual 
states actually results in more efficient management of resources. Gary Libecap notes 
that many states have not done a good job of regulating their own EEZs. When the 
U.S. extended its EEZ to 200 miles, American fishers were incentivized to make large 
investments in new vessels and fishing equipment. In the absence of international 
competition, the American fishers could overexploit fish resources for large profits 
(Libecap 2005, 558). 

Privatizing international waters may not solve the problem of overexploitation of highly 
migratory fish populations that move between the territorial waters of multiple countries. 
Julie Mack found that even when a body of water is shared between only two countries, 
problems can arise in negotiating an agreement for protecting migratory fish. In the North 
Pacific, the U.S. and Canada have failed to agree on adequate measures to protect 
halibut populations that migrate between their EEZs. There have been many cases where 
a nation mismanaged its own fish stocks by failing to set appropriate catch limits. Ostrom 
identified a fishery that had been successfully governed by unofficial, community-based 
regulations for decades. When the state imposed an official regulatory regime, catch 
levels were not set properly and the fishery nearly collapsed (Ostrom et al. 1999, 279). 

There may be no perfect solution for regulating the world’s international fisheries. The 
competing interests of state actors, high monitoring costs, and a large incentive to violate 
regulations make it difficult to effectively govern international waters. Although there is 
a clear rationale for regulating international fisheries, governance efforts in some cases 
remain weak. Despite the large challenges facing international fishery regulators, the 
NAFO has had some success: cod on the Flemish Cap and redfish on the Grand Banks 
were protected by an NAFO-enforced moratorium until their populations recovered to 
healthy levels, and are now being harvested again (NAFO 2013b, 8). Though it cannot 
ensure total compliance with all of its regulations and its enforcement abilities are 
strictly limited by international law, the NAFO has overcome many challenges to achieve 
relative success in carrying out its mandate. Future regulatory regimes for protecting 
international fisheries may benefit from a more polycentric, layered approach to enforcing 
their regulations. Effective institutions for governing international fisheries will become 
increasingly necessary as global fish populations continue to decline. 
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