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In 2011 a high level debate was publicized between the United Nations Special Rapporteur 
on the right to food, Olivier de Schutter, and the Director-General of the World Trade 
Organization, Pascal Lamy. De Schutter argued that the World Trade Organization’s 
institutionalization of global free trade in agricultural products in the Agreement on 
Agriculture is detrimental to the right to food, as described by international human rights law. 
The debate presents a theoretical friction between human rights and free trade ideologies, 
though they need not be mutually exclusive. 

Introduction
Both food security provisions in international law and the World Trade Organization’s 
(WTO) Agreement on Agriculture (AoA) strive toward a more level and fair playing field 
for the distribution of agricultural products worldwide. However, since 2009, the United 
Nations Special Rapporteur on the right to food has argued that the AoA conflicts with 
the right to food and is harmful to developing countries. In this essay I will unpack this 
debate and attempt to discover whether or not the AoA and global food security are mutually 
exclusive. I begin with a conceptualization of the key actors and terms involved in this 
debate, and consider the current state of international agricultural trade, and the status 
of the right to food in international law. Next, I articulate and analyze the key points of 
the debate, from which I identify a conceptual rift between the WTO’s neoliberal approach 
to agricultural trade, and the human rights-centered approach in which the right to food 
is situated. I discuss recommendations that try to bridge this rift. I ultimately find that in 
principle and in the substance of the text, the AoA aims to achieve a more level playing field 
for developing countries in agricultural trade. However, its lack of tailoring to the specific 
needs of developing countries, its manipulation by developed countries and the failure to 
adequately implement the Marrakesh Decision have produced harmful results for the food 
security of developing countries. 
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Background
Two interrelated concepts that are inherent to the understanding of the problem will be 
explored in this essay: food security as a state of being, and the right to food as a human 
right. The widely accepted definition of food security developed at the 1996 World Food 
Summit is a condition that “exists when all people, at all times, have physical and economic 
access to sufficient, safe and nutritious food to meet their dietary needs and food preferences 
for an active and healthy life” (Mechlem 2008, 5). This was closely followed by the definition 
of the right to food that was described in 1999 by the Committee on Economic, Social and 
Cultural Rights (CESCR) as “the right of every individual to have ‘physical and economic 
access at all times to adequate food or means for its procurement’” (Mechlem 2008, 4). 
CESCR goes on to specify that implicit in the notion of “adequate food” is more than simple 
caloric intake, but the “availability, accessibility, safety, nutritional quality, and acceptability 
of food” (Ibid.). According to the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), states have a three-fold obligation to respect, protect and fulfill the right 
to food (Skogly 2006, 351). A state violation of the right to food could entail the state actively 
withholding or denying food to an individual or group, or state inaction in the face of hunger. 
When a violation of the right to food occurs, international responses range from emergency 
humanitarian relief, to development programs, to state sanctions, depending on the reason 
for and the framing of the violation. 

The AoA is a by-product of the WTO’s 1986-1994 Uruguay Round of trade negotiations; it 
sets out a legal framework to reform and liberalize international agricultural trade, making 
national markets more accessible, reducing the opportunities for states to create protectionist 
policies, and reducing trade distorting subsidies (WTO 1993). While in theory allowing 
nations to capitalize on their competitive advantages and export more widely, the WTO has 
been heavily criticized for creating environments that allow transnational corporations that 
produce goods at low costs to flood the local markets of developing countries. As a result, 
developing countries find themselves unable to compete (Rosset 2006, 3). Critics state 
that this has produced a situation in which productivity and standards of living are inversely 
related and governments lose sovereignty over their domestic economies (Rosset 2006, 
3-4).     

Publicly opposing the neoliberal approach of the WTO is the UN Special Rapporteur on the 
right to food: an independent expert appointed by the UN Human Rights Council (OHCHR 
2012). The mandate of the Special Rapporteur is to monitor right to food issues around the 
world, communicate with states and other relevant bodies when there are alleged violations 
of the right to food, and promote the full realization of the right to food (Ibid.). The current 
Special Rapporteur on the right to food, Olivier de Schutter, has been involved in heated 
debate with the Director-General of the WTO, Pascal Lamy, on the impact of WTO trade 
rules on the right to food (WTO 2012a). The debate was amplified in November 2011 when 
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de Schutter submitted to Lamy an activity report entitled, “The World Trade Organization 
and the Post-Global Food Crisis Agenda: Putting Food Security First in the International 
System” (de Schutter 2011). In his report he argues that WTO rules, specifically the AoA, 
conflict with food security and are having negative impacts on some developing countries, 
rendering them more food insecure (WTO 2011). Lamy responded to de Schutter in a 
letter in which he addresses some of de Schutter’s key points, disagreeing with most, yet 
agreeing with some and ultimately concluding that the WTO strives to remedy these issues 
in the current Doha Round of trade talks (WTO 2011). 

Neoliberal trade and human rights: A theoretical juncture
The right to food is embedded in international law. It is stipulated in Article 11 of the 
International Covenant on Economic, Social and Cultural Rights (ICESCR): “the right of 
everyone to an adequate standard of living…including adequate food” and “the fundamental 
right of everyone to be free from hunger” (OHCHR 1967). The right to food also shows up in 
the Universal Declaration of Human Rights; the Convention on the Elimination of All Forms 
of Discrimination Against Women; and the Convention on the Rights of the Child. According 
to Mechlem, the right to food is regarded as being part of customary international law due to 
its many references in treaties with near universal membership (2008, 13). In line with this 
human rights-centered viewpoint, international human rights law including the right to food 
binds all WTO members. 

However, one could argue the opposite: given that the right to food is articulated within non-
binding treaties, there is a certain ambiguity about the actual obligations of states (Mechlem 
2008, 3). Where it appears, the right to food is qualified. For example, Article 11 of the 
ICESCR encourages states to “take appropriate steps to ensure the realization of this right” 
(OHCHR 1967). As such, states are only obligated to undefined means, rather than to an 
end (the realization of the right to food); therefore the right is not absolute. One could argue 
then that WTO members are only truly legally bound to the AoA, and not the ICESCR. 
However, I take the position in this essay that the right to food does constitute customary 
international law, as in practice we can observe the morally intuitive global outrage and 
reactions that follow violations of the right to food. When citizens are being denied their right 
to food, humanitarian aid is sent and sanctions against oppressors are imposed by states 
around the world. 

The interaction between the right to food and the ethics of international trade must also be 
considered, as both the AoA and the right to food seek fair and just international systems, 
but from two different points of departure. The WTO’s neoliberal approach to economics 
and development make society as a whole the point of departure, while the right to 
food concentrates on the individual, and more specifically, the protection of the poorest 
individuals who are most vulnerable to rights abuses (Mechlem 2006, 174). In other words, 
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international agricultural trade should be fair, but fair for whom? Fair for the state? Or fair 
for the individual? Seeking both simultaneously in the AoA could mean supporting global 
trade liberalization while supporting developing countries in the labour market transition that 
inevitably occurs when “inefficient” farmers are pushed out of the agricultural markets. The 
rights-based approach would argue that economic efficiency should not trump wellbeing 
and therefore domestic policies should permit small-scale farmers to continue to earn a 
livelihood from their land. For the rights-based approach, despite the economic inefficiencies 
of this model, the positive trade-off is the assurance of the right to food. The neoliberal 
approach would argue, however, that by liberalizing agricultural trade and supporting only 
the economically efficient farmers, poor rural farmers have a chance to move into a sector 
where they would contribute more efficiently to state development and therefore increase 
their income. The problem occurs when this labour market transition is not subsidized in 
poor countries and the producers that are pushed out of the market are unable to identify 
an alternate occupation. Expansive slums of urban poor are one phenomenon that tends 
to follow trade liberalization in the absence of successful labour market transition programs 
for farmers.

The interaction between the AoA and the right to food is conceptually divisive and complex; 
this is strikingly obvious in both instruments of international human rights law and international 
trade laws. On the one hand, the preamble of the AoA notes that WTO commitments should 
have regard for food security, and yet explicitly calls food security a non-trade concern 
(WTO 1993). On the other hand, the wording of Article 11 of the ICESCR indicates that one 
of the ways to ensure freedom from hunger is to “[reform] agrarian systems in such a way 
as to achieve the most efficient development and utilization of natural resources” (OHCHR 
1967). The idea of reforming agrarian systems for efficiency could be read as support for a 
neoliberal solution to the problem of hunger.

According to Smith, legal instruments struggle to fix the relationship between neoliberal 
trade and the right to food because the connections that we make between food and other 
factors are socially and culturally constructed and vary according to context (2009, 141). 
The European Communities, for example, pay significant attention to the environmental 
impact of the food they grow, establishing an explicit connection between food production 
and environmental conservation (Smith 2009, 141). The connections we make to our 
food are not fixed and can vary along a continuum as issues change (Smith 2009, 142). 
For example, the same individual could champion the economic advantages of industrial 
agriculture, but disagree with the environmental degradation inherent to this practice. It is 
therefore unsurprising that the unequal distribution of the global food supply has not been 
resolved through a codified static solution within a single legal instrument (Smith 2009, 
143). This view denies the possibility of a legal document that can reconcile liberalized trade 
in agriculture and the right to food. In this paper I take the more nuanced approach that such 
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a connection already exists in the addition of the Marrakesh Decision to the AoA, but that 
unwillingness on the part of both the developed countries to honour it and the developing 
countries to demand it means that the connection fails in practice. 

International trade in agriculture
In signing the AoA, nations agreed to lower protective barriers to their trade in agricultural 
goods in three main areas: market access, export competition, and domestic support 
(Holden 2005). The domestic support provisions were arguably the most significant part 
of the AoA as member countries “formally recognized that domestic support policies, 
particularly those that encourage production, distort international trade in agricultural goods” 
(Holden 2005). Domestic support provisions are a controversial issue in the current Doha 
Round of negotiations as member states have proposed many changes to the “traffic light” 
approach of classifying agricultural supports, which encompasses green, amber, and blue 
box measures. 

“Green box” measures are transfers from the government to producers, which are 
considered not to distort trade and therefore have no maximum limit set on their use 
(Adhikari 2000, 48). Green box measures include research and development, pest and 
disease control, food security and domestic food aid (Ibid.). On the other end of the 
spectrum are “amber box” measures; these measures are considered to distort market 
prices of agriculture and therefore have reduction requirements for all members except the 
Least Developed Countries (LDCs) (Adhikari 2000, 49). Amber box measures include direct 
payments to farmers, subsidies on farming inputs, and market price supports (Ibid.). “Blue 
box” measures encompass production-limiting programs and are therefore exempt from 
reduction commitments (Zahrnt 2009, 1325). 

The Marrakesh Decision was added in 1994 to the original agreement when the harsh 
impacts of the AoA on the poorest countries (typically net food importers) were realized. 
Members discovered that though developing and net food-importing countries would initially 
benefit from cheap imports of food, the long-term effects could be “preventing their own 
agricultural growth and rendering their agriculture non-competitive” (Mechlem 2006, 157). 
Similarly harmful to developing country economies would be the expected rise in world food 
prices alongside a decline in food aid due to provisions in the AoA itself (Ibid.). Members 
therefore agreed through the Marrakesh Decision to help net food importing countries 
offset these harmful effects with financial assistance, food aid in grant form, and technology 
and financial assistance to improve the productivity of domestic agricultural sectors 
(Adhikari 2000, 52). Ultimately the Marrakesh Decision has been poorly implemented, if 
at all; however, the admittance by WTO member states of the adverse effects of trade 
liberalization for developing countries codified in an international agreement is noteworthy 
(Mechlem 2006, 160).
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Key arguments in the debate between Olivier de Schutter and Pascal Lamy
In November 2011, de Schutter sent an activity report to Lamy on the reasons why the AoA 
conflicts with food security. That report deals with five main areas:

Reinvestment in agriculture and support to smallholders through government provisions

De Schutter (2011, 5) notes that public funding in agriculture is necessary to keep farms 
operational and sustainable. Yet, as Rosset argues, the AoA has rendered subsidies 
synonymous with trade distortion (2006, 75). Rosset argues that supply management, 
infrastructure, price regulation, and many more aspects of farming must be subsidized to 
allow domestic agriculture to grow (Ibid., 76). This is proven by the fact that no presently 
developed country achieved their level of development without intense government 
agricultural subsidies (Ibid.).  
 
In this vein, many government initiatives that support small-scale farmers fall under the 
green box of domestic supports (de Schutter 2011, 6). This is problematic because the 
green box is tailored to the needs of developed countries; it was not predicted during the 
Uruguay Round that developing countries would become such substantial users of green 
box measures given their limited funds (Ibid.). Thus, de Schutter highlights a proposal for 
reworking the green box that developing countries have been arguing for during the Doha 
Round. As per this proposal, the green box would become more flexible and user friendly 
for developing countries, allowing the inclusion of programs such as land reform, rural 
development, land rehabilitation, and poverty alleviation (Ibid.). 

In response, Lamy points to Article 6.2 of the AoA, which de Schutter fails to mention in his 
activity report (WTO 2011). Article 6.2 explicitly recognizes a developing country’s ability to 
use subsidies (which would normally be considered trade distorting) without any limitation 
(Ibid.).  Lamy also notes that Annex II paragraph 2, which provides the basis for exemptions 
from reduction commitments, outlines a list of exempted programs, “which include but 
are not restricted to” items such as research, pest and disease control, training services, 
marketing and promotion, and infrastructure (WTO 1993). Lamy argues that it is clear that 
the list is not exhaustive, and therefore other programs could be considered for exemption if 
they were brought forth by a member state (WTO 2011).  In spite of the flexibility accorded 
to developing countries under Article 6.2 and Annex II paragraph 2, these provisions have 
seldom been used by their intended beneficiaries (Mechlem 2006, 149). The Special 
Rapporteur finds this to be because of a lack of administrative capacity in the developing 
countries to apply for such exemptions. 
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Safety nets and income insurance for the urban and rural poor

The Special Rapporteur argues that the safety nets currently in the AoA are intended for 
large-scale farmers in developed countries vulnerable to factors like price and weather, 
but that these measures do not account for the vulnerabilities of farmers in developing 
countries, such as food insecurity (de Schutter 2011, 8). Also, administrative capacity 
in LDCs makes it difficult for these countries to calculate farm income over a three-year 
average as is required by the AoA for the receipt of safety nets and income insurance (Ibid.). 

Developed countries, especially the US and the European Union (EU) have been accused 
of hiding many of their subsidies in income insurance and safety nets (Rosset 2006, 85). 
In fact, over 90% of domestic supports, into which income insurance and safety nets fall, 
are found in developed countries (Mechlem 2006, 152; OECD 2001, 13). As well, a 2001 
OECD report suggests that very few developed countries had to make any changes to their 
agricultural policies to conform to AoA agreements (OECD 2001, 14). This suggests that 
either developed countries are disguising certain domestic supports to fit within the green 
box so that they need not be reduced, or that the supports permitted are not being used by 
developing countries because they are not suitable for their needs. 

Lamy does not directly address the dominance of developed country usage of the green box 
measures but stressed during the Doha Round that negotiations to reform the green box are 
underway (WTO 2011). More specifically, members are trying to reform provisions on public 
stockholding of foodstuffs for food security purposes, domestic food aid, and payments 
to producers for relief from natural disasters to make them more accommodating to the 
situation of developing countries (Ibid.). However, the requirement to calculate a farmer’s 
income over a three-year period in order to receive income insurance will remain in place 
(Ibid.). 

Food reserves

For de Schutter, the problem with the food reserves provision is that some developing 
countries’ food reserve programs do not fit entirely into green box criteria and therefore do 
not contribute to food security as much as they could (2011, 9). The provisions around food 
reserves are overly technically and legally complex for companies managing reserves and 
for public procurement of food (Ibid.). If these rules were relaxed, the green box could be a 
substantial contributor to food security initiatives in developing countries. 

Lamy fundamentally disagrees that government procurement rules are too complex; he 
cites the fact that members have significant sway in determining the contents of these rules 
nationally (WTO 2011). However, on state trading enterprises (STEs), or the companies 
managing food reserves, Lamy stands by the WTO regulations indicating that they do not 
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“put into question the objectives assigned by a government to a public stockholding…they 
are there to ensure that such STEs…are not operated in a manner inconsistent with WTO 
principles and rules” (Ibid.). At this point the argument becomes stagnant as Lamy stands 
by WTO rules despite the fact that de Schutter is questioning the foundation of the rules on 
human rights grounds. In other areas, Lamy insists that food security is present in the AoA—
which it is in the Preamble and Annex II—though on STEs he is firm that WTO rules prevail. 
As the debate is unsettled at such a high level, it is difficult to know whether this is in the 
best interest of developing country populations because their food security is heightened 
when STEs are WTO regulated, or whether the regulations unnecessarily complicate their 
potential usage.

Furthermore, de Schutter questions whether the WTO is even the appropriate place for 
negotiations regarding food reserves as the Doha Round and several regional cooperation 
organizations have shown that global opinion is clearly in favour of creating an international 
food reserve for emergency assistance (de Schutter 2011, 9). And yet, the item was dropped 
several times at the WTO, as members were unable to come to a consensus on the logistics 
and the need for such a provision (Ibid.). For Lamy, the inability of WTO members to agree 
on rules surrounding an international food reserve disproves the assertion that there is a 
global consensus (WTO 2011). To be fair, it is unclear in de Schutter’s activity report how 
he comes to the conclusion that there is a global consensus on the matter. He lists 17 
countries that proposed an international food reserve at the WTO in 2001, seven regional 
organizations that currently utilize food reserves, as well as debates held at the G20 (de 
Schutter 2011, 9-10). It should be noted that though this debate occurs at G20 meetings, a 
2011 G20 report ultimately concluded that the need for stockholding could be “much more 
effectively and much less expensively buffered by adjustments in the quantities imported or 
exported” (G20 2011, 24). Lamy therefore quite rightly questions the existence of a global 
consensus on food reserves. 

Orderly market management

As the 2008 food crisis showed, increased production of food does not guarantee food 
security unless domestic governments are able to create policies or tools that ensure 
distributive justice (de Schutter 2011, 10). Marketing boards are one such tool; they are 
used for risk-management, insurance and as a method of ensuring fair prices for producers 
(Ibid.). Rosset argues that marketing boards also work to reduce the need for subsidies, 
as many subsidies are the result of low incomes (2006, 73). Therefore, when marketing 
boards work well, a moderate increase in farmers’ revenues bring massive savings to the 
taxpayers as the need for subsidies is reduced (Ibid.). The AoA does not outlaw marketing 
boards, but according to de Schutter, “the trade rules governing tariffs and quotas serve 
to limit their relevance” as marketing boards can only fulfill their purpose when countries 
are able to regulate the volume of imports (de Schutter 2011, 11). The AoA allows the 



Volume 4, Issue 1, Fall 2012

56Public Policy and Governance Review

regulation of imports on “sensitive products” only, which are deemed as such because of 
their importance for either food security or their existence as a staple of domestic production 
(Ibid.). However, developed countries have once again utilized this provision to a greater 
extent than the developing countries it was intended to protect. Adhikari cites, for example, 
an average tariff on rice among OECD countries of 11%, whereas South Asian countries 
have no tariff on rice (2000, 51). 

Rather surprisingly, Lamy agrees that marketing boards can be a useful tool for ensuring 
food security; however, he disagrees with the idea that these marketing boards can best 
function when they control the volume of imports, as this would render the entire system 
in which they operate economically inefficient (WTO 2011). De Schutter speculates that 
developing countries have shied away from deeming their staples sensitive products 
because the process requires administrative capacity that many of them lack, and there 
exists a “general apprehension among policymakers to break with the orthodoxy of trade 
liberalization” (2011, 12). 

In sum, both men agree that marketing boards and the designation of certain foods in 
developing countries as sensitive products contribute to food security. Where they diverge 
is on the implementation of these provisions. Lamy believes the AoA is adequately flexible 
to allow developing countries to take advantage of these forms of special treatment and is 
moving reforms in that direction. De Schutter recognizes that despite what is in the text of 
the AoA, developing countries are not taking advantage of special treatment provisions in 
practice, signaling that they are not adequately tailored to developing country needs.

Limiting excessive reliance on international trade in the pursuit of food security

Finally, de Schutter argues that developing countries must strengthen their domestic 
agricultural policies in the pursuit of food security to offset the negative effects of trade 
liberalization on small farmers (2011, 13). It was indeed estimated that the AoA would cause 
15% of the expected rise in global food prices; however, this was to be offset for net food 
importing countries through transfers according to the Marrakesh Decision (Greenfield et 
al. 1996, 374). It was also thought that effects of the AoA on most agricultural commodities 
would be small, and that food insecurity in developing countries would rise regardless of 
the AoA (Greenfield et al. 1996, 365). Today, the World Bank maintains that it is impossible 
to quantify the impacts of the AoA on food prices set apart from the effects of other 
macroeconomic variables (de Schutter 2011, 15). 

The Director-General of the WTO affirms that the rising price of imports for developing 
countries is worrisome but believes that more free-flowing international trade can help 
balance this problem (WTO 2011). One could call this a rare opinion even among free 
trade advocates, as the G20 report on price volatility in international food markets indicates 
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that middle income and high income countries are making it very difficult for net food 
importing countries to take advantage of opportunities in the AoA (G20 2011, 24-25). For 
the WTO however, policies that protect domestic agriculture direct labour to less productive 
activities, resulting in less agricultural output and therefore less income, “decreasing 
purchasing power of the people and threatening food and livelihood security” (WTO 2011). 
Interestingly, Lamy cites the G20 report quoted above to prove his point. Though the G20 
supports trade liberalization, the report is nuanced, quoting inefficiencies of the AoA and 
its inherent unfairness for net food importing countries who, they say, “should benefit from 
much stronger guarantees from their trading partners” (G20 2011, 25).  

Can we conceive of a right to food dispute against the WTO?
Of the 67 cases that have gone before the WTO’s Dispute Settlement Body (DSB) citing the 
AoA, no developing country has initiated a dispute based on the right to food (WTO 2012c). 
Neither has any developing country used Article 6.2 or Annex II, which provide exceptions 
to domestic support restrictions, as reasons for non-compliance (WTO 2012c). Disputes 
have largely involved North, South and Central America, the EU, Japan, Korea and India, 
while Africa and most Asian countries are largely missing (Ibid.). This may be because some 
African and Asian countries do not possess the administrative and financial capacity to bring 
a dispute to the WTO, because they fear backlash from their first world trading partners, or 
because the ideology of trade liberalization dominates at the state level. 

Perhaps most importantly, developing countries have not launched a formal dispute against 
member states for what is seen by some as non-compliance with and lack of implementation 
by developed countries of the Marrakesh Decision (de Schutter 2011, 15; Adhikari 2000, 52). 
However, Adhikari does make note of a paper submitted to the Committee on Agriculture 
(the body reporting on the implementation of the AoA) by India; the paper argued that 
developing countries should be able to formulate their own domestic policies and provide 
supports to ensure that food security can accompany trade liberalization (2000, 55). A paper 
with a similar argument was submitted in 2000 by 11 developing countries, but was met with 
no significant changes (Adhikari 2000, 56). 

Though a right to food dispute has never come before the DSB, one might wonder which 
notion would take precedence should human rights and neoliberal trade come into conflict. 
Also, who should make this decision? On the one hand, it could be argued that the WTO 
could not make a legally binding decision on non-WTO rules such as an instrument of 
human rights law (Mechlem 2006, 175). On the other hand, human rights advocates would 
argue that the WTO would be forced to make a decision by virtue of its members being 
bound by both the AoA and the right to food (Ibid.). Though hypothetical, it is interesting 
here to speculate based on past decisions of the WTO dispute settlement body and global 
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tendencies, what the outcome would be if a country ever brought forth the right to food as a 
reason for non-compliance with the AoA. 

On a global scale, according to Skogstad the tendency of WTO agreements toward trade 
liberalization has not necessarily created a convergence on a competitive agricultural 
paradigm (2008, 247). This is because the WTO’s emphasis on trade liberalization has 
been met with strong transnational activism on agri-food issues, challenging the politics of 
industrial production to focus more on individual consumption of food (Ibid.). The question 
is whether or not the politics of food consumption have translated into the decisions of 
the DSB. The European Communities (EC) has been quite present in the DSB, contesting 
the definition of food provided in the AoA (which includes genetically engineered foods) 
and defending the cultural understanding of quality food in some countries (particularly 
France) as coming from specific environments and soil qualities (Smith 2009, 141). In 2003, 
a complaint was brought forth against the EC for a de facto moratorium on biotechnology 
products being practiced by five member states (WTO Dispute Settlement 2003, 291, 292, 
293). The DSB’s decision was nuanced, finding the EC in violation of several articles of the 
AoA, but ultimately concluding that what needed reform was the EC’s process for approval 
of biotechnology products, which the DSB found to create undue delays (Ibid.). Similarly, in 
a dispute over the existence of geographic indicators on food in the EC, the DSB found that 
though they accorded less favourable treatment to non-EC products, article 17 of the Trade-
Related aspects of Intellectual Property Rights (TRIPS) Agreement provided a justification 
for geographic indicators as trademarks (WTO Dispute Settlement 2003, 174, 290). Based 
on these examples in the EC, one could conclude that the DSB provided a nuanced decision 
that allowed the EC to maintain aspects of their regional and cultural understanding of food 
in line with the extended definition of food security. 

To be sure, there are examples that prove the opposite, such as the 1997 case against 
India based on import restrictions on certain agricultural products (WTO Dispute Settlement 
1997). India claimed that its import restrictions were necessary to protect its balance-of-
payment situation, but the DSB concluded that India’s monetary reserves were adequate 
to achieve balance-of-payment and that import restrictions were therefore not allowed 
(Ibid.). One might wonder how the outcome of this case might have been different had India 
framed it as a development issue. Certainly, if one of the LDCs ever brought forth a dispute 
against the WTO on the basis of food security, the context and framing would be incredibly 
important, as would their partnership with human rights organizations that could pressure 
the DSB to err on the side of the right to food for the sake of the WTO’s legitimacy. Ultimately 
though, as the EC examples illustrate, the DSB has the ability to find somewhere in their 
legislation support for any decision they wish to make.  
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Recommendations and reform
Despite the perceived conceptual difficulty of incorporating human rights provisions into 
the AoA, several authors have made recommendations on how to do just this. Many of the 
recommendations have to do with the traffic light approach to classifying domestic supports. 
A paper submitted to the WTO in 2000 by 11 developing countries proposes grouping all 
domestic supports currently listed as part of the green, blue and amber boxes into one 
box called “general subsidies,” and creating a “development box” that would specifically 
address the food security and development concerns of developing countries (Adhikari 
2000, 55). Alternatively, Zahrnt suggests that with the current box system, subsidies that 
have wide-ranging effects on trade can often be found in the same box (2009, 1236). Thus, 
he argues that “boxes should be ordered by their level of legitimacy in terms of their trade-
distorting effects and their efficiency in attaining domestic objectives,” based on six levels 
of legitimacy (Zahrnt 2009, 1337). According to Zahrnt, a legitimacy-based classification 
scheme would at once allow developing countries to pursue non-trade concerns while 
forcing developed countries to limit trade distortions (Ibid., 1325). While this argument 
is compelling, operationalizing Zahrnt’s classification, and particularly determining what 
constitutes programs that contribute to food security, would be difficult. Further, preventing 
developed nations from using this provision will be difficult. Other than the disaggregation 
of the moderately legitimate policies, the boxes in this approach do not appear to differ 
enormously from those in the current system.

Rosset proposes the addition of four boxes—gold, brown, purple and white—to the existing 
three. The gold box would effectively act as a charge for living in the developed world, 
given the privileged position of nations that benefit from established contexts of higher 
competitiveness and the existence of successful agri-business sectors (Rosset 2006, 87). 
The brown box would account for the practice of social dumping by developed countries 
and emerging economies, defined as “the externalization of the social costs of low-cost 
mass production” (Ibid.). In other words, the brown box would have developed countries 
compensate financially for the negative costs to society of creating subsistence farmers. 
The purple box would have countries include in their production costs the environmental 
consequences of mass production that demands exploiting oil reserves and expansive use 
of chemical pesticides and fertilizers (Ibid., 88). Finally, the white box would acknowledge 
that the US is privileged by virtue of the American dollar being the universal standard in 
which trade occurs (Ibid.). This means that the US would not be penalized by devaluation 
when it repays foreign debts, nor would it be penalized by dollar depreciation when importing 
products (Ibid.). These arguments too are very compelling as both negative externalities 
and country advantages are accounted for in advance. The problem with this approach, 
however, would be the difficulty of getting developed countries to admit to the assumptions 
of the additional four boxes. Also, Rosset does not provide details as to how the charges 
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associated with these boxes would be quantified; therefore, the recommendation comes off 
as an ultimately unrealizable vision.    

Mechlem proposes that one way to insert human rights and the right to food into global 
agricultural trade would be for developing countries to invoke Article 20 of the GATT, which 
continues to be applicable to agricultural trade today (2006, 172). Article 20(a) indicates that 
WTO members can “refuse to trade if the refusal is necessary and proportional to protect 
human life or health” (Ibid.). This is an optimistic starting point; it is not simply an existing 
solution of which developing countries only need to be made aware, as Mechlem seems 
to suggest. This provision has most likely not been invoked by a developing country, as 
their right to refuse to trade is not the primary issue. I refer back to Olivier de Schutter’s 
speculation that developing countries are not utilizing provisions specifically created for 
them as many lack the administrative capacity to do so and fear the backlash that would 
follow a “break with the orthodoxy of trade liberalization” (2011, 12).  However, in the AoA 
reform process, GATT Article 20(a) could be reworked to reflect the need of developing 
countries for policy room to protect their farmers against displacement, and coupled with the 
provisions that provide developing countries administrative capacity in dealing with the AoA.

Finally, several authors cite the Voluntary Guidelines on the Right to Food, developed by the 
UN Food and Agriculture Organization (UN FAO) in 2004 as a significant step toward the 
incorporation of the right to food in agricultural trade (Mechlem 2008, 34; Skogly 2007, 347). 
The Voluntary Guidelines have as their objective to guide states in their implementation 
of economic, social and cultural rights, namely the right to food, and to help organizations 
dealing with agriculture to integrate human rights into their work (UN FAO 2004, iii). The 
two main sections of the Voluntary Guidelines are “Enabling environment, assistance and 
accountability” and “International measures, actions and commitments,” which highlight 
the relationship between national implementation of the right to food and international 
trade (Skogly 2007, 348). Some criticisms of the Voluntary Guidelines are that they do not 
differentiate between obligations and policy suggestions (Mechlem 2008, 34); do not create 
a link between trade liberalization and food insecurity; do not recommend how the right to 
food could be incorporated into the AoA; and that the Marrakesh Decision is not mentioned 
(Mechlem 2006, 169). The Voluntary Guidelines are therefore a significant advancement 
but are not yet tantamount to the incorporation of the right to food into the agricultural trade 
regime. 

Conclusion
The global agricultural market prior to the development of the AoA could certainly be called 
unfair to developing countries as it was highly distorted. The AoA worked to address these 
unjust rules and create the most free-flowing agricultural trade possible by widening market 
access and reducing subsidies. The Marrakesh Decision was a noteworthy addition to 
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this international trade agreement as member countries admitted that trade liberalization 
could be harmful to developing countries and that developed countries must specifically 
compensate for this through food aid and financial and technological transfers. Despite 
these best intentions, reality has shown that developed countries have not necessarily 
widened market access to developing countries, and they have manipulated provisions to 
reduce subsidies to the point where reductions are scarcely occurring, if at all. Similarly, the 
Marrakesh Decision has not been implemented. Provisions in the AoA that give developing 
countries exceptions on subsidy reductions and import restrictions have not been used, 
seemingly because the provisions are not adequately tailored to the needs of developing 
countries, because they feel pressure from their bilateral trading partners not to use them, 
and because of a lack of administrative capacity to apply for exemptions. 

Some feel that the best way to correct for these imbalances is to incorporate the right to 
food directly into the AoA. Many authors recommend ways to do this but none have been 
tried to date. The WTO and its proponents utilize a neoliberal approach to development, 
which aims to increase the economic situation of the state, assuming that all those within 
the state will necessarily benefit. Proponents of a rights-based approach argue that the 
most vulnerable groups generally do not benefit from the neoliberal approach and therefore 
individual human rights must reign supreme. Though these two approaches are difficult to 
reconcile, they need not be mutually exclusive in agricultural trade, as demonstrated by the 
incorporation of human rights into Article 20 of the GATT. As with the Structural Adjustment 
Programs of the 1980s, we find with the AoA that the neoliberal approach to agriculture 
cannot work in isolation; it requires the implementation of rights-based provisions to protect 
the most vulnerable groups. Therefore, when human rights are inevitably incorporated 
into the AoA, they must be emphasized with greater force than in simply one Article (like 
the GATT) in order to create a culture and an intuition among nations that inherently links 
agricultural trade and the right to food.   
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